
NBP. Nauka, bezbednost, policija 
Published by

University of Criminal Investigation and Police Studies
2026, Vol. 31, Issue 2, pp. 166–182

https://doi.org/10.5937/nabepo31-67209
Original Scienti� c Paper

eISSN 2620-0406

� is work is licensed under a Creative Commons Attribution 4.0 International License. 
Authors retain copyright of the published papers and grant to the publisher the non-ex-
clusive right to publish the article, to be cited as its original publisher in case of reuse, and 
to distribute it in all forms and media. � e published articles will be distributed under 
the Creative Commons Attribution International License (CC BY 4.0).

Between Governance and Independence: Judicial and Prosecutorial 
Councils in Serbia in Comparative Perspective
Marina Matić Bošković1

Institute for Criminological and Sociological Research, Belgrade, Serbia

Submitted: 2026-05-13 • Accepted: 2026-05-27 • Published: 2026-07-07

Abstract: Judicial and prosecutorial councils are widely regarded as key institutional mechanisms 
for safeguarding the independence and autonomy of the judiciary and prosecution services while 
ensuring e� ective governance and accountability. In Serbia, these bodies were established in 2009 
following the adoption of the 2006 Constitution, with the aim of depoliticising appointment, pro-
motion, and disciplinary procedures within the judiciary and prosecution system. Constitutional 
amendments adopted in 2022 and implemented through a new set of judicial laws in 2023 sub-
stantially reshaped the composition and competences of both the High Judicial Council and the 
High Prosecutorial Council. However, further amendments to judicial legislation adopted in Jan-
uary 2026 reopened the debate on the e� ectiveness of these councils in balancing two objectives: 
institutional governance and the protection of judicial and prosecutorial independence (autono-
my). � is article adopts a problem-oriented approach to examine whether the current institutional 
design and practice of judicial and prosecutorial councils in Serbia e� ectively contribute to the 
protection of independence and autonomy, or whether particular governance arrangements may 
undermine these aims. � e analysis focuses on the legal framework and the councils’ practical 
functioning, assessing their composition, competences, and role in key decisions a� ecting the ju-
diciary and prosecution services. � e Serbian model is evaluated in the light of relevant European 
standards, including opinions of the Venice Commission and other Council of Europe bodies, 
as well as comparative examples from European jurisdictions. On this basis, the article identi� es 
structural and practical challenges that may constrain the councils’ capacity to safeguard inde-
pendence while ensuring transparent and accountable governance of the justice system.
Keywords: judicial and prosecutorial councils, judicial independence, prosecutorial autonomy, 
rule of law, European standards.

INTRODUCTION

As an EU candidate country, Serbia is expected to align its constitutional and legal frame-
work with EU rule of law requirements. In the accession negotiations, Chapter 23 (Ju-
diciary and Fundamental Rights) places particular emphasis on judicial independence, 
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accountability, and e�  ciency; accordingly, judicial councils have been promoted as in-
struments of judicial self-governance, especially in Central and Eastern Europe (Council 
of the European Union, 2016; Council of Europe, 1994; Consultative Council of Europe-
an Judges, 2010). In Serbia, the 2006 Constitution established the High Judicial Council 
and the State Prosecutorial Council (in 2022 renamed the High Prosecutorial Council) as 
central governance bodies for the judiciary and the prosecution service. From the outset, 
however, their design attracted criticism due to the fact that they still permitted signi� -
cant political in� uence over appointments and career advancement (Council of Europe, 
European Commission for Democracy through Law [Venice Commission], 2007).2 One 
of the key interim benchmarks under Chapter 23 therefore required constitutional change 
to reduce political in� uence, resulting in amendments adopted in February 2022 and im-
plementing judicial laws enacted in 2023 (Venice Commission, 2021; European Commis-
sion, 2023). Nevertheless, legislative amendments adopted in 2026 reopened questions 
regarding the resilience of achieved standards and the councils’ e� ective functioning, in 
the context of broader challenges in Serbia’s EU integration process (Venice Commission, 
2026), including the implementation of the Growth Plan (Regulation (EU) 2024/1499). 
� ese dilemmas are not unique to Serbia as council-based models across Europe face per-
sistent tensions between independence and accountability, risks of politicisation, and re-
current di�  culties in ensuring e� ective institutional performance (Bobek & Kosař, 2014; 
Kosař, 2016; Garoupa & Ginsburg, 2009).
Against this background, the paper analyses how the introduction and subsequent reform 
of judicial and prosecutorial councils in Serbia have a� ected judicial independence and 
the e� ective administration of justice, assessing the domestic framework in the light of 
European standards, including Venice Commission opinions and Council of Europe prin-
ciples (Venice Commission, 2010; Consultative Council of European Prosecutors [CCPE], 
2014). Methodologically, it applies a comparative legal approach, combining analysis of 
Serbian constitutional and legislative reforms with selected European models of judi-
cial and prosecutorial governance. � e study examines the national legislation, relevant 
so� -law instruments, Venice Commission opinions, and draws on European Commis-
sion reports and academic literature to evaluate e� ectiveness in practice. By situating the 
Serbian experience within a broader European context, the paper contributes to debates 
on how councils can safeguard the rule of law and identi� es considerations for future re-
forms aimed at strengthening both independence and institutional e� ectiveness (Pech & 
Scheppele, 2017).

THE EVOLUTION OF JUDICIAL AND PROSECUTORIAL
COUNCILS IN SERBIA

� e institutional development of judicial and prosecutorial councils in Serbia re� ects an 
evolving reform path shaped by e� orts to strengthen independence, align with Europe-
an standards, and respond to identi� ed systemic shortcomings. Since their establishment 

2 Para 60 “…the overall impression of an excessive in� uence of parliament on the judiciary remains.” Para 65 
“…� e involvement of parliament in judicial appointments risks leading to a politicisation of the appoint-
ments and, especially for judges at the lower level courts, it is di�  cult to see the added value of a parliamen-
tary procedure…”
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under the 2006 Constitution, these bodies have undergone signi� cant transformation, 
which sought to enhance their role in safeguarding judicial and prosecutorial autonomy 
(European Commission, 2023).3 � ese reforms have been marked by signi� cant tensions 
between the formal objective of depoliticization and the continued preservation of polit-
ical in� uence over judicial governance (Simović, 2022; Orlović & Rajić, 2023). Against 
this background, the following sections examine the establishment, reform, and the latest 
developments concerning the councils, with a particular focus on their composition, com-
petences, and compliance with European standards.

The Promise and Constraints of Judicial Self-Governance
Under the 2006 Constitution

� e establishment of the High Judicial Council (HJC) and the State Prosecutorial Council 
(SPC)4 under the 2006 Constitution of the Republic of Serbia represented a pivotal insti-
tutional reform aimed at strengthening judicial independence and aligning the domestic 
legal framework with European standards. � ese bodies were conceived as autonomous 
institutions entrusted with safeguarding the independence and accountability of the ju-
diciary and prosecution, particularly through their competences in appointments, pro-
motions, and disciplinary proceedings (Petrov, 2023). However, the constitutional design 
was criticized for its internal inconsistencies and insu�  cient guarantees of institutional 
autonomy. � e constitutional framework retained substantial political leverage over the 
judiciary despite formally introducing judicial self-governance mechanisms, while also 
failing to establish su�  ciently coherent safeguards against political in� uence in appoint-
ment procedures of the members and holders of judicial functions (Simović, 2022).
� e composition of both councils was prescribed by the Serbian Constitution. � e 2006 
Constitution provided for a largely mirroring composition, combining members from 
within the judiciary/prosecution with attorneys-at-law, law professors, and ex o�  cio rep-
resentatives of the executive and legislative branches (Mati ć Bošković, 2017). While this 
model was supposed to balance professional independence with external oversight, it also 
raised concerns about potential political in� uence over judicial governance, particularly 
through parliamentary and governmental representation and through the direct or indi-
rect election of Councils members by the Parliament (Venice Commission, 2007).
Initial expectations surrounding the Councils were closely linked to the broader objec-
tive of depoliticizing the judiciary and prosecution. However, empirical and academic 
assessments demonstrated that these expectations were only partially realized. From the 
perspective of European standards, judicial councils should be independent from political 
in� uence and composed predominantly of members elected by their peers (Matić Bošk-
ović, 2017; Matić Bošković & Nenadić, 2018; Matić Bošković, 2020). Early assessments 
highlighted that the Serbian framework fell short of these standards, particularly consid-
ering concerns regarding politicization (Venice Commission, 2007).
� e signi� cant role of Parliament in judicial appointments, coupled with the presence of 
political actors within the Councils, limited their capacity to function as fully independent 
self-governing bodies (Ilić & Matić Bošković, 2019).

3 More on reform of prosecution in Matić Bošković and Kostić (2022).
4 Article 162 of the 2006 Constitution of the Republic of Serbia.
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Comparative constitutional analysis further demonstrated that Serbia’s model re� ected 
broader patterns characteristic of transitional democracies, where formal institutional 
guarantees coexist with persistent political in� uence over judicial governance (Simović, 
2023).

The 2022 Constitutional Amendments – Advancing Independence
or Reshaping Influence?

� e constitutional amendments adopted in 2022, followed by the enactment of judicial 
laws in 2023,5 represented a comprehensive attempt to address earlier shortcomings (Pet-
rov, 2023). � ese reforms were undertaken within the framework of Serbia’s EU accession 
process and were informed by European standards and expert recommendations (Euro-
pean Commission, 2023; Venice Commission, 2021; 2022).
A central reform element concerned the composition and election procedures of the 
Councils. � e composition of the Councils is not mirroring any more. � e State Prose-
cutorial Council was renamed the High Prosecutorial Council (HPC). � e representative 
of Parliament was removed, thereby lowering the number of ex o�  cio members. Impor-
tantly, although certain elements of political representation were formally reduced, the 
Minister of Justice remains a member of the HPC, maintaining a direct link between the 
executive and the prosecutorial governance body. However, four “distinguished lawyers” 
were introduced, elected by the National Assembly, to replace the earlier combination of 
a law professor and a representative of the Bar. At the same time, the number of elected 
prosecutors was reduced from six to � ve. Another key change was that the Supreme Public 
Prosecutor was no longer the chair of the Council, addressing a long-standing concern 
about the excessive concentration of authority. A comparable, though not identical, re-
form approach was applied to the composition of the HJC. � e HJC is composed of six 
judges elected by their peers, alongside four non-judicial members, “distinguished law-
yers”, elected by the National Assembly, and the President of the Supreme Court as ex 
o�  cio members (Turnjanin, 2024).6

� e 2022 amendments introduced certain improvements regarding prosecutorial auton-
omy, particularly by reducing direct parliamentary involvement and removing the auto-
matic dominance of hierarchical prosecutorial actors within the council structure (Orlović 
& Rajić, 2023). However, the continued presence of the Minister of Justice in the High 
Prosecutorial Council and the parliamentary election of distinguished lawyers preserve 
important channels of political in� uence over prosecutorial governance. � ese concerns 
align with the broader assessment of the Venice Commission (2021; Petrov, 2023). � e re-
forms can therefore be seen as partially strengthening institutional independence, notably 
through the reduction of ex o�  cio members (Venice Commission, 2021).7

5 Law on Judges, Law on Public Prosecution, Law on High Judicial Council, and Law on High Prosecutorial 
Council of the Republic of Serbia.
6 It should be stressed that presidents of Supreme Court have signi� cant powers. More on the powers of 
presidents of Supreme Court in Kosař and Šipulova (2025).
7 CDL-AD(2021)032 Opinion on the dra�  constitutional amendments on the judiciary and the dra�  con-
stitutional law on the implementation of constitutional amendments, adopted by the Venice Commission at 
its 128th Plenary session, Venice and online 15–16 October 2021, para 110 (in the composition of the HPC, 
there are now fewer prosecutors than in the past, this is not to be recommended; there is a di� erence between 



NBP. Nauka, bezbednost, policija

170

NBP 2026, Vol. 31, Issue 2, pp. 166–182

� e competences of the Councils were also expanded, particularly in relation to appoint-
ments, promotions, and disciplinary procedures. � e reforms introduced more structured 
criteria for decision-making and aimed to strengthen merit-based career systems (Matić 
Bošković, 2023), while also improving the institutional safeguards for the autonomy of 
public prosecutors. � e operationalization of these novelties is re� ected in the introduc-
tion of speci� c legal remedies designed to protect public prosecutors in situations where 
their autonomy (independence) may be at risk, including objections to the annual sched-
ule, objections to decisions on devolution and substitution, and objections to mandatory 
instructions. � ese mechanisms function as corrective tools within hierarchical prosecu-
torial structures. Decisions on such objections are entrusted to the HPC, which acts as 
the key guarantor of prosecutorial independence8 and ensures independent and objective 
oversight of the contested decisions.
While these reforms were broadly aligned with European standards, evaluations indicated 
that some recommendations were only partially implemented. Concerns remained re-
garding the balance of power within the Councils and the potential for indirect political 
in� uence (European Commission, 2024; Knežević Bojović & Ćorić, 2024).
� e 2022 reform process was strongly shaped by external conditionality and political ne-
cessity. � e constitutional amendments were driven primarily by EU integration require-
ments rather than by a coherent internal constitutional vision and consensus on strength-
ening judicial independence (Simović, 2022). Consequently, the reforms re� ected a pre-
dominantly compliance-oriented approach aimed at satisfying external benchmarks (EU 
interim benchmarks), while leaving unresolved deeper structural questions concerning 
the balance between judicial self-governance and accountability. � is dynamic contrib-
uted to the emergence of reforms that strengthened formal guarantees of independence 
without fully transforming the underlying legal culture of judicial governance. As a result, 
mechanisms of indirect in� uence and control remained embedded within the system, 
limiting the transformative potential of the reforms in practice.

The 2026 Amendments and the Reasserting
of Hierarchical Governance 

� e 2026 amendments to judicial legislation introduced further changes a� ecting the gov-
ernance and competences of the HPC. Although presented as technical in nature, these 
amendments have raised concerns regarding their substantive impact and have been per-
ceives as a shi�  away from the reform trajectory established in 2023. In particular, the 

the HJC and the HPC with respect to the inclusion of ex o�  cio members, ideally, the two positions of ex 
o�  cio members of the HPC should be abolished and there should be six public prosecutors elected by their 
peers; the members elected by the National Assembly should also not have any present or future hierarchical 
(or de facto) subordination links to the Supreme Public Prosecutor and represent other legal professions).
8 � e HPC adjudicates objections concerning annual schedules and their amendments, while specialized 
commissions established by the HPC decide on objections related to binding instructions, substitution, and 
devolution decisions. Articles 18, 22, 39 Law on public prosecution, and Art. 19 Law on High Prosecution 
Council. � e HPC bylaws: Rules of Procedure of the Commission for Deciding on Objections against Man-
datory Instructions for Work and Conduct in a Speci� c Case, Objections against Decisions on Substitution, 
and Objections against Decisions on Devolution; Rulebook on Deciding on Objections against the Decision 
on the Annual Schedule in a Public Prosecutor’s O�  ce or the Decision Amending the Annual Work Sched-
ule in a Public Prosecutor’s O�  ce.
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amendments have substantively altered the balance of competences by removing the au-
thority of the HPC to decide on objections concerning the annual work schedule, devolu-
tion, substitution, and mandatory instructions, areas previously central to the protection 
of prosecutorial independence. � e transfer of these competences to hierarchical supe-
riors within the prosecution service e� ectively replaces independent, collegial oversight 
with internal hierarchical control, thereby weakening mechanisms designed to prevent 
undue in� uence and ensure accountability (Venice Commission, 2026).
At the same time, the expanded possibility of appointing acting heads of prosecutorial 
o�  ces for up to three plus three years prolongs interim leadership arrangements and in-
creases discretionary power, with potential implications for institutional stability, predict-
ability, and merit-based governance. Furthermore, the introduction of a requirement for 
prior consent from the Minister of Justice for international legal cooperation undertaken 
by the Supreme Public Prosecutor introduces an additional layer of executive involvement 
in core prosecutorial functions. Taken together, these changes suggest a reassertion of 
hierarchical and external control, potentially constraining the practical e� ectiveness of 
safeguards intended to secure prosecutorial autonomy (Venice Commission, 2026).
� ese developments also con� rm broader concerns regarding the fragility of institutional 
guarantees where constitutional and legislative reforms remain dependent on shi� ing po-
litical majorities and insu�  ciently entrenched safeguards of independence (Simović, 2022).
Concerns regarding the legislative process of 2026 amendment adoption have focused on 
the limited scope of consultation with key stakeholders, particularly the Councils, rais-
ing issues of transparency and compliance with standards of good law making (Venice 
Commission, 2026). At the same time, the transfer of competences over temporary as-
signments to the HPC may be viewed positively, as independent oversight in this area 
contributes to preventing the use of such mechanisms as indirect tools of in� uence. � e 
Venice Commission’s 2026 opinion explicitly recommends restoring the HPC’s authority 
to decide on objections to mandatory instructions and annual work schedules, underscor-
ing that such review functions should be exercised by a body institutionally detached from 
the prosecutorial chain of command.

THE GAP BETWEEN FORMAL GUARANTEES AND
PRACTICAL EFFECTIVNESS

� e core competences of the HJC and HPC include the appointment, promotion, and dis-
ciplinary oversight of judges and prosecutors, as well as broader responsibilities related to 
the organization of the system (Knežević Bojović & Ćorić, 2024). However, the practical 
functioning of these bodies has revealed signi� cant challenges. One of the most notable 
issues has been the di�  culty in ensuring timely and e� ective appointment procedures, 
particularly within the prosecution service. Delays in the selection of prosecutors have 
raised concerns regarding transparency, merit-based criteria, and the in� uence on the 
process (European Commission, 2025).
In addition, the functioning of the HPC has at times been a� ected by institutional block-
ages, particularly in the context of the election of its members in early 2026, which has 
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hindered its ability to fully exercise its constitutional role.9 On 23 March 2026, the Con-
stitutional Court upheld the appeals of three candidates for membership in the HPC and 
ordered the Council to publish the � nal voting results and formally con� rm the election of 
its members without delay.10 However, the President of the HPC addressed a letter to the 
President of the Constitutional Court arguing that the decision constituted a ‘precedent’ 
exceeding the Court’s constitutional and statutory competences. � e letter further assert-
ed that the Constitutional Court could not act as an anti-deadlock mechanism intended to 
prevent institutional blockage, nor could it e� ectively proclaim electoral results on behalf 
of the Council itself (Visoki savet tužilaštva, 2026). � is dispute demonstrates the fragility 
of institutional procedures governing the constitution and functioning of the HPC, par-
ticularly in situations of political or institutional deadlock. Furthermore, it re� ects unre-
solved ambiguities concerning the constitutional relationship between the Constitutional 
Court and independent judicial governance bodies. � e episode illustrates how proce-
dural disputes may themselves become mechanism capable of delaying or obstructing the 
functioning of institutions tasked with safeguarding prosecutorial autonomy.
From a broader rule-of-law perspective, the controversy also highlights the limited institu-
tional resilience of prosecutorial self-governance structures in transitional constitutional 
systems. Comparative scholarship emphasizes that judicial and prosecutorial councils re-
quire not only formal guarantees of independence, but also stable procedural frameworks 
and e� ective dispute-resolution mechanisms capable of preventing institutional paralysis 
(Kosař & Šipulova, 2023). � e Serbian case demonstrates that where such mechanisms 
remain contested or insu�  ciently de� ned, institutional con� icts may undermine both the 
legitimacy and operational e� ectiveness of judicial governance bodies.
Moreover, the explicit rejection by the HPC President of the Constitutional Court’s po-
tential ‘anti-deadlock’ role re� ects a broader constitutional dilemma concerning who ul-
timately guarantees the continuity and functionality of judicial governance institutions in 
situations of institutional blockage. � is raises important questions regarding the balance 
between institutional independence and constitutional supervision, particularly in sys-
tems where political contestation surrounding appointments remains pronounced. � is 
situation therefore suggests that formal constitutional reforms alone are insu�  cient where 
institutional actors do not share a common constitutional understanding of the role, limits 
and mutual accountability of judicial governance institutions.
A key structural limitation lies in the fragmented allocation of responsibilities between the 
Councils, the Ministry of Justice, and the Supreme Court/Supreme Public Prosecutor’s Of-
� ce. For instance, while the Councils are responsible for judges and prosecutors, the Min-
istry retains authority over administrative sta� , infrastructure, and ICT systems, directly 
a� ecting e�  ciency and system performance (Multi-Donor Trust Fund for Justice Sector 
Support, 2022; European Commission 2020). � is division complicates coherent human 
resource management and weakens the Councils’ capacity to exercise strategic oversight.
Beyond governance-related issues, the councils face substantial institutional constraints 
that a� ect their e� ectiveness. � ese include limited human and � nancial resources, insuf-
� cient administrative capacity, and inadequate infrastructure. Such constraints are par-
ticularly salient given the expanded competences introduced by the 2023 reform frame-

9 More about challenges of the election process in Udruženje tužilaca Srbije (2026b).
10 Decision of the Constitutional Court (Visoki savet tužilaštva, 2026).
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work, which increased the workload and complexity of decision-making processes with-
out a corresponding strengthening of institutional capacity (European Commission, 2024; 
2025). With 23 sta�  in the HPC Administrative O�  ce and 41 in the HJC (Multi-Donor 
Trust Fund for Justice Sector Support, 2024), resources are largely absorbed by routine 
functions such as conducting interviews for appointments and carrying out evaluations, 
leaving limited scope for policy development or strategic planning. Moreover, limited dig-
italisation and underdeveloped data-management systems further hinder evidence-based 
decision-making and transparency.
Comparative scholarship emphasises that judicial councils must not only possess formal 
competences but also demonstrate operational e� ectiveness in exercising them (Garoupa 
& Ginsburg, 2009; Kosař & Spáč, 2021). � e institutional independence of judicial coun-
cils must be supported by adequate resources and administrative capacity; otherwise, for-
mal guarantees may remain largely ine� ective (Kosař, 2016). In the Serbian context, these 
capacity-related challenges constitute a structural obstacle to the e� ective functioning of 
the councils.
� ese structural weaknesses are compounded by the limited e� ectiveness of safeguards 
against undue in� uence. Practical examples include the absence of institutional responses 
to public statements by political actors commenting on ongoing cases or justice holders, 
which raises concerns about respect for the separation of powers. Similarly, the Commis-
sioner for autonomy, envisaged as a key protective mechanism, has rarely initiated formal 
proceedings despite documented instances of alleged pressure reported by profession-
al associations, thereby undermining its deterrent e� ect (European Commission, 2025; 
Udruženje tužilaca Srbije, 2026a).
Internal safeguards within the prosecution service have also shown limited impact, mech-
anisms such as objections to mandatory instructions or annual schedules have been ap-
plied inconsistently (Udruženje tužilaca Srbije, 2026a), and their e� ectiveness has been 
further reduced following the 2026 amendments, which transferred key review compe-
tences from the HPC to hierarchical superiors. Recent analyses indicate that these mecha-
nisms have shown limited impact in practice. � e Commissioner for Autonomy has rarely 
reacted proactively in cases involving public or political pressure, while institutional re-
sponses of the HPC itself have o� en been delayed, inconsistent, or entirely absent in situ-
ations involving public comments by political o�  cials on ongoing proceedings. In several 
prominent cases involving statements by high-ranking political actors, including public 
comments perceived as exerting pressure on prosecutors, neither the HPC nor the Com-
missioner issued timely institutional reaction, despite strong criticism from professional 
associations or parts of the judicial community.
Statistical and empirical assessments further suggest declining con� dence in these protec-
tion mechanisms. Analysis by the Prosecutors’ Association noted a signi� cant decrease in 
the number of prosecutors addressing the Commissioner for autonomy of prosecution, 
which has been interpreted as an indication of reduced trust in the e� ectives of institu-
tional safeguards.
While the 2023 reforms strengthened the formal framework, their practical impact has 
been constrained by institutional fragmentation, limited administrative capacity, and the 
partial ine� ectiveness of protective mechanisms. � e 2026 amendments, by reducing cer-
tain competences of the Councils and reinforcing hierarchical control, further complicate 



NBP. Nauka, bezbednost, policija

174

NBP 2026, Vol. 31, Issue 2, pp. 166–182

this landscape and may weaken existing safeguards. From a normative perspective, this 
underscores that judicial independence requires not only formal guarantees but also e� ec-
tive institutional design and implementation in practice (Council of Europe, 2010; Pech 
& Scheppele, 2017).

COMPARATIVE LESSONS ON JUDICIAL SELF-GOVERNANCE

� e analysis of the institutional development and practical functioning of judicial and 
prosecutorial councils in Serbia reveals persistent challenges related to composition, e� ec-
tiveness, and protection from undue in� uence. A comparative perspective is therefore es-
sential for assessing the Serbian model and identifying viable institutional improvements. 
� e European debate on judicial self-government highlights that judicial councils are not 
a uniform solution but rather a diverse set of institutional arrangements shaped by nation-
al contexts (Kosař, 2018; Simović, 2023). Furthermore, the poorly designed or politically 
captured councils may even weaken independence (Gutmann & Voigt, 2020). � e Ser-
bian case thus aligns with broader � ndings that judicial self-government in transitional 
contexts o� en faces risks of politicization, institutional fragility, and limited e� ectiveness 
(Kosař & Šipulova, 2023; Bobek & Kosař, 2014).
A central issue in both Serbian councils concerns their composition and the role of po-
litical actors in appointment processes. Comparative practice shows signi� cant variation 
and con� rms that the method of selecting non-judicial members is critical. Comparative 
scholarship emphasizes that both judicial and prosecutorial councils face a fundamental 
challenge, balancing independence with accountability (Kosař & Šipulova, 2023; Šipulova 
& Kosař, 2025). � e councils in transitional contexts o� en struggle to perform this bal-
ancing function e� ectively due to weak institutional traditions and exposure to political 
pressures (Kosař, 2018).
In terms of competences, both judicial and prosecutorial councils across Europe typically 
exercise authority over appointments, promotions, and disciplinary proceedings. How-
ever, the scope and stability of these competences is important, since the councils have 
become targets of institutional reforms which o� en undermine institutional continuity 
and weaken their authority (Garoupa & Ginsburg, 2009).

The Composition of Councils – Between Professional
Self-Governance and Political Control

Comparative analysis demonstrates that both the method of selection and the balance 
between judicial and non-judicial members are decisive in determining the independ-
ence and e� ectiveness of judicial and prosecutorial councils. In established systems such 
as Italy, a majority of members of the High Council of the Judiciary (Consiglio Superiore 
della Magistratura) are judges and prosecutors elected by their peers, which is generally 
regarded as a key structural safeguard of independence. However, recent developments 
illustrate that even well-established systems remain subject to political contestation and 
show vulnerabilities to politicisation (Rullo, 2025). A constitutional reform adopted by 
the Italian Parliament in 2025 proposed signi� cant changes, including the separation of 
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judicial and prosecutorial career paths, the establishment of separate governing bodies, 
and modi� cations to the composition and selection of council members. � is reform was 
ultimately rejected in a con� rmatory referendum held in March 2026.
In contrast, the Spanish model, where all members are elected by Parliament, demon-
strates how the absence of a judicial majority, combined with full parliamentary control, 
can generate signi� cant politicisation and institutional deadlock (Venice Commission, 
2025; Castillo-Ortiz, 2023). � e Serbian model, which includes parliamentary appoint-
ment of certain members of both the HJC and HPC, shares these structural vulnerabilities 
(Simović, 2022). France adopts a hybrid model combining professional and non-profes-
sional members, but with a more pronounced role for the executive in prosecutorial gov-
ernance (Ginsburg & Garoupa, 2009).
European standards consistently emphasise that councils should include a substantial, of-
ten majority, proportion of members drawn from the judiciary or the prosecution service 
and elected by their peers, as a safeguard against political capture (Council of Europe, 
2010; CCPE, 2014). At the same time, the inclusion of non-judicial members is considered 
important for democratic legitimacy, but only where their selection is insulated from di-
rect political control and based on transparent, merit-based procedures.
Experiences in Central and Eastern Europe further con� rm that changes in the compo-
sition and appointment procedures of councils, particularly those increasing political 
control, can gradually undermine independence (Pech & Scheppele, 2017; Kosař & Spáč, 
2021). Developments in Poland are particularly instructive in this regard. � e case law of 
the Court of Justice of the European Union (CJEU) has established that the independence 
of judicial councils is intrinsically linked to the method of selecting their members. In A. 
K. and Others (C-585/18, C-624/18, C-625/18), the Court emphasized that parliamentary 
control over the appointment of judicial members to the Polish National Council of the Ju-
diciary raises serious doubts as to its independence. � is reasoning was further reinforced 
in two cases Commission v Poland (C-791/19 and 619/18), where de� ciencies in the inde-
pendence of the council were found to a� ect the legitimacy of judicial disciplinary bod-
ies, and in W. Ż. (C-487/19), where the Court underlined that appointments in� uenced 
by a non-independent council may fail to meet EU standards of judicial independence 
(Matić Bošković, 2020). � ese cases demonstrate that the composition and functioning of 
councils are not merely institutional design questions but have direct implications for the 
validity of judicial decision-making and the rule of law more broadly.
In the Serbian context, the formal design of the HJC and the HPC provides for a mixed 
composition, including both professional (judges/prosecutors) and non-professional 
members. However, non-judicial members are elected by the National Assembly, and the 
overall balance does not consistently ensure a clear and stable majority of members elect-
ed by their professional peers. Moreover, even where such a majority formally exists, its 
practical signi� cance may be diluted by the method of selection of non-judicial members, 
the role of ex o�  cio members, and broader political dynamics within the appointment 
process. � e absence of strong procedural safeguards, such as depoliticised nomination 
procedures or requirements for cross-party consensus, further increases the risk that po-
litical considerations shape the composition and functioning of the councils.
Taken together, comparative experience, CJEU jurisprudence and European standards 
indicate that both elements, the existence of a genuine majority of judicial/prosecutorial 
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members and the depoliticized selection of non-judicial members, are cumulative safe-
guards of independence. Where either element is weakened, councils risk becoming vul-
nerable to political in� uence. In the Serbian case, the current composition and appoint-
ment procedures suggest that these safeguards are only partially ful� lled, which may a� ect 
the Councils’ capacity to act as fully independent guarantors of judicial independence and 
prosecutorial autonomy (Knežević Bojović & Ćorić, 2024).

From Career Management to Institutional Governance

European systems exhibit signi� cant variation not only in the formal competences at-
tributed to judicial and prosecutorial councils but, more fundamentally, in the extent to 
which these bodies exercise control over the administration of the judiciary, including 
budgetary, organizational, and managerial functions. In several Southern and Central and 
Eastern European systems, councils are primarily oriented toward status-related compe-
tences, such as appointments, promotions, and disciplinary proceedings. For instance, the 
Italian High Council of the Judiciary exercises extensive authority over judicial careers, 
thereby securing a high degree of institutional autonomy, but also raising concerns related 
to corporatism and limited external accountability (Kosař, 2018; Ginsburg & Garoupa, 
2009). Similarly, in Spain, the General Council of Judiciary (Consejo General del Poder 
Judicial) formally holds broad competences, yet its e� ectiveness has been undermined by 
politicization in appointment procedures, illustrating that formal powers are insu�  cient 
in the absence of institutional independence and depoliticized governance (Kosař, 2018). 
By contrast, Western and Nordic models shi�  the focus from status governance to admin-
istrative autonomy, emphasizing institutional capacity and managerial independence as 
core components of judicial independence. In the Netherlands, the Council for Judiciary 
(Raad voor de rechtspraak) plays a central role in judicial governance by managing budget 
allocation, performance monitoring, and organizational policy, thereby insulating the ju-
diciary from executive control in its day-to-day functioning (Albers & Voermans, 2008; 
Langbroek, 2010). Likewise, in Sweden and Norway, judicial administration is entrusted 
to independent agencies, the Swedish National Courts Administration (Domstolsverket) 
and the Norwegian Courts Administration (Domstoladministrasjonen), which are respon-
sible for � nancial management, infrastructure, human resources, and strategic develop-
ment of the court system (Aarli & Sanders, 2023). � ese institutional arrangements re� ect 
a governance model in which e� ective independence is grounded in control over resourc-
es and administration, rather than limited to decisions on individual judicial careers.
Comparative scholarship increasingly emphasizes that administrative and budgetary au-
tonomy constitutes a central dimension of judicial independence, o� en more consequen-
tial in practice than formal competences over appointments and discipline (Garoupa & 
Ginsburg, 2009; Kosař, 2016). Where the executive retains control over key operational 
resources, such as infrastructure, sta�  ng, and information systems, the judiciary remains 
structurally dependent, regardless of formal guarantees. � is insight is particularly rele-
vant for hybrid systems, where councils possess signi� cant formal authority but lack the 
institutional means to implement it e� ectively.
� e Serbian framework illustrates the structural tension: while the HJC and the HPC 
retain core competences over appointments, promotions, and disciplinary proceedings, 
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critical aspects of judicial administration, including capital investments, ICT systems, and 
administrative sta� , remain within the remit of the Ministry of Justice (Multi-Donor Trust 
Fund for Justice Sector Support, 2022). � is division of competences constrains the Coun-
cils’ capacity to exercise comprehensive governance and limits their ability to ensure the 
e� ective functioning of the system. Moreover, the frequent recon� guration of competenc-
es, particularly following the 2026 legislative amendments, introduces an additional layer 
of institutional instability, which may hinder the development of consistent practices and 
weaken institutional authority.
From a comparative and normative perspective, these � ndings suggest that the e� ective-
ness of judicial councils depends not only on the scope of their formal powers but on the 
coherence, stability, and completeness of their governance role, particularly in relation to 
administrative and � nancial autonomy. In the absence of such capacities, councils risk 
remaining formally central but functionally constrained, with limited ability to secure the 
practical independence of the judiciary and prosecution service in line with European 
standards (Council of Europe, 2010; Venice Commission, 2010).

CONCLUSIONS

� e analysis of the Serbian model of judicial and prosecutorial governance highlights a per-
sistent gap between formal institutional alignment with European standards and practical 
e� ectiveness in safeguarding independence. While the HJC and the HPC are constitution-
ally de� ned as central guarantors of judicial independence and prosecutorial autonomy, 
their functioning remains constrained by structural, operational, and normative challenges.
A central issue concerns the composition of the Councils, where the method of selecting 
non-judicial members continues to expose the system to risks of politicization. Compar-
ative experience, as well as the jurisprudence of the Court of Justice of the European Un-
ion, demonstrates that both a genuine majority of judicial/prosecutorial members and 
depoliticized appointment procedures are cumulative safeguards of independence. In this 
context, the participation of members of the executive in council structures has been con-
sistently viewed as problematic. � e Venice Commission has repeatedly emphasized that 
representatives of the executive, particularly the Minister of Justice, should not be mem-
bers of prosecutorial councils, as such participation may compromise both the perception 
and the reality of independence. In Serbia, although reforms have sought to reduce direct 
political in� uence, the broader appointment framework, particularly the role of the Na-
tional Assembly, remains insu�  ciently insulated from political dynamics, thereby only 
partially ful� lling these standards.
� e instability and fragmentation of competences further undermine institutional au-
thority. Frequent legislative changes, culminating in the 2026 amendments, have reduced 
key oversight functions of the HPC, particularly in areas central to the protection of 
prosecutorial autonomy, such as objections to hierarchical instructions and case alloca-
tion. � e reallocation of these powers to hierarchical superiors, combined with elements 
of executive involvement, signals a shi�  away from the 2023 reforms and weakens insti-
tutional safeguards.
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At the operational level, mechanisms for protecting independence remain only partially 
e� ective. Limited institutional responsiveness to instances of alleged undue in� uence, such 
as public statements by political actors or internal hierarchical pressures, raises concerns 
about the practical enforceability of safeguards. � e weakening of complaint mechanisms 
and the lack of consistent, reasoned decision-making further diminish predictability and 
trust in the system.
Recent developments concerning the election process for members of the HPC further 
illustrate the institutional fragility of prosecutorial self-governance in Serbia. � e pro-
longed delays and disputes surrounding the constitution of the Council in 2026 exposed 
signi� cant procedural ambiguities and demonstrated the susceptibility of the system to 
institutional blockage. � e intervention of the Constitutional Court, which ordered the 
HPC to publish � nal election results and formally con� rmed elected members, triggered 
an open institutional dispute regarding the scope of constitutional review and the inde-
pendence of the Council. � ese developments revealed that the e� ectiveness of the HPC 
depends not only on formal constitutional guarantees, but also on the existence of clear 
procedural mechanisms capable of ensuring institutional continuity and preventing gov-
ernance paralysis.
Institutional capacity constraints represent an additional structural obstacle. � e Councils’ 
limited human and administrative resources, coupled with their restricted role in judicial 
administration, signi� cantly reduce their ability to perform complex governance func-
tions. Comparative experience, particularly from Western and Nordic systems, demon-
strates that control over administrative and budgetary functions is a critical dimension of 
e� ective independence, o� en more consequential in practice than formal authority over 
appointments and discipline.
� e � ndings also underscore the interdependence of judicial and prosecutorial govern-
ance. Weaknesses in either the HJC or HPC, whether related to composition, compe-
tences, or capacity, have systemic implications for the overall functioning of the justice 
system, including its ability to address complex and sensitive cases such as corruption and 
organized crime.
� ese issues carry broader implications for the rule of law and Serbia’s EU integration pro-
cess. � e European Commission has consistently emphasized that judicial independence 
must be both formally guaranteed and e� ectively implemented. � e 2026 amendments, 
together with identi� ed operational shortcomings, raise concerns regarding the sustain-
ability of earlier reform achievements and alignment with EU rule of law benchmarks. In 
particular, the reduction of independent oversight mechanisms, increased reliance on hi-
erarchical control, and elements of executive involvement may a� ect both the perception 
and the reality of independence.
In conclusion, while Serbia has established a dual-council model broadly consistent with 
European frameworks, its e� ectiveness ultimately depends on the coherence between 
institutional design and implementation. Strengthening judicial and prosecutorial inde-
pendence will require not only preserving and clarifying competences, but also ensuring 
depoliticized appointment procedures, enhancing institutional capacities, and fostering a 
professional culture of independence and accountability. Without such developments, the 
Councils risk remaining formally compliant but functionally constrained, limiting their 
capacity to act as e� ective guarantors of the rule of law.
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